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         J   U   D   G   M   E   N   T 
 

 

 
 
1. The judgment and decree dated 07/02/17 passed by the Ld. Munsiff 

No.1, Nalbari i/c with T.S. No.61/12, are the subject matter under challenge in 

this present Civil first appeal.  

 

2. Being highly dissatisfied and aggrieved with the Judgment delivered in 

T.S. No.61/12  which was delivered in favor of the defendants vide the 

Judgment and decree dated 07/02/17 passed by the Ld. Munsiff No.1, Nalbari, 

the plaintiff as appellant has preferred the instant appeal on the following 

grounds:- 

 

G  R  O  U  N  D  S 

 

a) That the learned Munsiff committed grave error of law and facts in 

passing the impugned judgment and decree and as such the same are liable to 

be set aside and reversed. 

b) That the learned Munsiff failed to appreciate the evidence on record, 

misconceived and misconstructed law and facts, did not apply her judicial mind 

and as such the impugned judgment and decree are bad in law and liable to 

be set aside. 

c) That the learned Munsiff failed to understand the real controversy 

between the parties and as such the impugned judgment and decree are bad 

in law and liable to be set aside. 

d) That the learned Munsiff ought to have decided all the issues in favor of 

the appellant and against the respondents and the decisions on issue nos.3, 4, 

5, 6, 7 & 8 are erroneous. 

e) That the finding of facts by the learned Munsiff is wholly erroneous and 

as such the impugned judgment and decree are highly illegal and liable to be 
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set aside. 

f) That the learned Munsiff failed to properly peruse and discuss the 

materials and evidence on record and as such the impugned judgment and 

decree are vitiated and not sustainable. 

g)  That by virtue of the Exhibit-1, the defendants/respondents have not 

acquired any right, title and interest over the suit land and the impugned 

judgment and decree have caused grave hardship and injustice to the 

appellant. 

h)  That the learned Munsiff decided the suit in a casual and cursory 

manner and the impugned judgment and decree are not passed in accordance 

with law and the same are liable to be set aside. 

i) That the father of the appellant was an illiterate person and the never 

relinquished/gifted 1 katha of land in favor of Hazarat Ali (defendant no.3) and 

the defendants/respondents failed to prove that the father of the appellant 

relinquished/gifted 1 katha of land in favor of Hazarat Ali (defendant no.3) by 

affixing his thumb impression in chitha and as such the impugned judgment 

and decree are liable to be set aside. 

j)  That the defendant/respondent no.3 fraudulently executed the gift 

deed Exhibit-1 in favor of the defendant/respondent nos.1 & 2 wherein the 

defendant no.3 described the land shown to have been gifted by citing 

boundaries on the North by Maidul Ali, on the South by Masheb and Sadar Ali, 

on the East by Lalit Barman and on the West by Road and the defendant no.3 

did not show the land of the plaintiff nor did he show the land belonging to 

him after such gift in as much as he claimed that he got 2 kathas and one and 

one fourth lechas by right of inheritance and another one katha of land by 

such relinquishment/gift and as such the said gift deed Exhibit-1 is a false and 

fabricated document and the learned Munsiff committed grave error in holding 

that the plaintiff failed to establish the gift deed no.175/2012 dated 15-03-

2012 as illegal.  

k) That the suit land is situated at village Belsor under Dharmapur mouza 

and there is a road between the suit land and the ancestral Basti land of the 

plaintiff which is situated at village Solmari Bhoira under Kshetri Dharmapur 

Mouza and the plaintiff adduced clear and positive evidence with regard to the 
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said fact and the defendants also admitted the said facts and the holding of 

the learned Munsiff is contrary to law and facts and as such the impugned 

judgment and decree are vitiated.  

l) That the defendants/respondents no.4, 5, 6, 7, 8 & 9 filed a written 

statement separately but none of the said defendants have adduced evidence 

in support of their pleading and as such their pleading is of no effect and no 

other co-sharers have disputed the claim of the plaintiff. 

m) That the plaintiff has specifically pleaded that the land in the share of 

Hazart Ali has been possessed by Maidul Ali (defendant no.24), it was the duty 

of Maidul Ali to examine himself as a witness and his non examination is fatal 

to the plea raised by the defendants. 

n) That the defendant/respondent nos.1, 2 & 3 have specifically admitted 

in their written statement that originally the suit patta land described in the 

Schedule- A of the plaint was owned and possessed by two brothers namely 

Adar Shah Seikh and Mahim Seikh alias Mihim Shah and they had equal share 

and they amicably separated themselves by dividing their property including 

the suit patta land during their lifetime and they were possessing the land in 

their share peacefully. That the said defendants/respondents specifically 

admitted that the father of the plaintiff, Lt. Tamiz Ali and the defendant no.3, 

Hazarat Ali being the sons of Lt. Mahim Seikh alias Mihim Shah inherited their 

share equally in the suit patta land to the extent of land measuring 2(two) 

kathas 1 ¼ (one and one fourth) lechas each. 

o) That in para 5 of the affidavit (evidence-in-chief) of D.W. No.3 Hazarat 

Ali stated that Adar Shah and Mihim Shah had equal share in the suit patta 

land. In para 7 of his affidavit he clearly admitted that Tamiz Ali had 2 (two) 

kathas 1 ¼ (one and one fourth) lechas of land in his  share out of the suit 

land patta land. The D.W. No.3 (Hazarat Ali) admitted that the suit land is 

bounded on the west by road and on the west of the said road the land of 

village Solmari Bhoria is situated and the suit land is situated in village Belsor 

and the village of Belsor and the village of Solmari Bhoira are two separate 

revenue villages and as such the learned Munsiff committed grave error in 

dismissing the suit of the plaintiff. 

p) That the defendant no.3 fraudulently and secretly got his name 
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mutated in chitha on 14-08-1986 in respect of 1 (One) katha of land by way of 

relinquishment in place of the predecessor of the plaintiff, Lt. Tamiz Ali in 

collusion with revenue staff. The said Chitha mutation dated 14-08-1986 is 

quite illegal, inoperative and void and be of no effect. 

q) That the DW-3 further admitted that he has been residing permanently 

in Golapara since 1987. In cross-examination he further admitted that he did 

not know that Tamiz Ali had relinquished 1 (one) katha of land in favor of him 

and that he knew the said facts at the time filing of the suit and this statement 

clearly establishes that Tamiz Ali did not relinquish and/or gift away any land in 

favor of Hazarat Ali and his mutatin in respect of 1 (one) katha of land by way 

of relinquishment/gift is quite fraudulent, illegal and void. It is well settled that, 

if the mutation entries is/was not done properly and/or if it is collusive and 

fraudulent, that mutation entries will no create any right and as such the 

learned Munsiff committed grave error in dismissing the suit of the plaintiff.  

r) That as admitted by the defendants, the plaintiff has subsisting right, 

title and interest over the suit land described in the Schedule- B to the plaint 

and he has been forcibly dispossessed by the defendants and the plaintiff is 

entitled to decree as prayed for with all the reliefs claimed in the plaint. 

s) That the suit of the plaintiff is a suit for partition and the trial court is 

duty bound to determine the shares of the co-sharers and as such the 

impugned judgment is bad in law and liable to be set aside.  

t)  That there can not be constructed any Masjid on any disputed land. 

The defendant no.3 has fraudulently and collusively manufactured the said 

regd. gift deed in respect of the suit land which belongs to the plaintiff. 

u) That admission is best and substantive evidence and the learned 

Munsiff committed grave error in ingnoring the admission made by the 

defendants in favor of the plaintiff. 

v) That the plaintiff/appellant has adduced best and reliable evidence and 

he has been able to establish his claim and the defendants/respondents 

adduced false evidence and failed to prove their case and as such impugned 

judgment and decree have caused grave hardship and injustice to the 

plaintiff/appellant. 

w) That in any view of the case, the impugned judgment and decree are 
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liable to be set aside and reversed. 

x) That the appellant reserves the right of taking additional grounds at the 

time of hearing. 

  
 

3. On the above grounds the appellant has prayed for setting aside the 

impugned judgment and decree. After admitting the appeal the record of T.S. 

No.61/12 was called for and the same was received. 

 

4. On appraisement of the original case record, it appears that the plaintiff 

has filed the suit for declaration of right, title, interest and for possession, 

partition, permanent injunction and for setting aside the Registered Gift Deed 

No.175/2012 along with other consequential reliefs. 

 

5. The plaintiff's case in brief is that originally the suit patta land 

described in schedule-A of the plaint was owned and possessed by two 

brothers namely Adam Sheikh and Mahim Seikh @ Mihim Sheikh and they had 

equal share and they also amicably separated themselves by dividing their 

property including the suit patta land during their life time and were 

possessing the land in their share peacefully. The defendant no. 3, Hazrat Ali 

and the father of the plaintiff, Tamiz Ali were the sons of Mahim Seikh and in 

the year 1980 they amicably separated their share which they inherited from 

Mahim Sheikh by dividing their property and accordingly the suit land 

described in schedule B of he plaint fell into the share of Tamiz Ali. The 

defendant no 3 was possessing the land in his share on the Northern boundary 

of the suit land and now the said land of Hazrat Ali is in the occupation of 

Maidul Ali (Defendant No.24). On 14/8/1986 defendant no. 3 fraudulently got 

his name mutated in Chitha in respect of 1 katha of land by way of 

relinquishment in place of the predecessor of the plaintiff Late Tamiz Ali in 

collusion with revenue stamp. The plaintiff came to know about such illegal 

chitha mutation passed by SDC Pachim Nalbari Revenue Circle on 15/2/2012. 

Thereafter the plaintiff filed the revision petition in the court of Deputy 

Commissioner, Nalbari which has been registered as RA No. 51 of 2011-12 and 
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the same is pending for disposal. On the strength of the said Chitha mutation 

dated 14/8/1986 the defendant no 3 executed the registered gift deed no 

175/12 dated 15/3/2012 in favour of Belsor (Solmari, Bhoira) Pub Suburi Jame 

Masjid Committee, although he had no title and possession over the said land 

shown to have been donated by the said registered gift deed. Defendant No. 1 

and 2 being the President and Secretary of the said Belsor (Solmari, Bhoira) 

Jame Masjid respectively, on the strength of the said gift deed formed an 

unlawful assembly and tried to dispossess the plaintiff from the suit land. On 

apprehension of serious breach of peace the plaintiff filed a case against 

defendant no 1  and 2 in the court of Deputy Commissioner, Nalbari vide Case 

No 44M/12 u/s 144 CrPC and in the said case, ADC, Nalbari passed the 

prohibitory order against defendant no. 1 and 2. Inspite of said order 

defendant no 1 and 2 on 9/5/2012 forcibly entered into the said land and 

damaged the house of the plaintiff and also assaulted the sister of the plaintiff 

and outraged her modesty and in connection with the said incident the sister 

of the plaintiff lodged the ejahar against them. On 7/7/2013, the defendant 

started construction of a chali house in schedule B land and also erected 

bamboo fencing thereon and dispossess the plaintiff from the suit land. Hence, 

this case. 

 

6. On receiving the notice the defendant appeared and filed the written 

statement, the defendant denied the averments made in the plaint. The 

defendant specifically admitted that the father of the plaintiff Late Tamiz Ali 

and the defendant No. 3 Hazrat Ali being the sons of Late Mahim Seikh @ 

Mihim Shah, inherited their share equally in the said patta land to the extent of 

land measuring 1 katha 1 ¼ lechas. The defendant stated that Tamiz Ali, the 

father of the plaintiff and defendant no 3 Hazrat Ali were the sons of Mahim 

Seikh. Both of them acquired 2 kathas 1 ¼ lechas of land as legal heirs of 

Mahim Seikh. Accordingly, defendant no 3 got 2 kathas 1 ¼ lechas of land in 

his share. Further on 4/8/1986 Tamiz Ali, relinquished 1 katha of land to Hazrat 

Ali and subsequently Hazrat Ali donated 2 kathas of land and subsequently 

Hazrat Ali donated 2 kathas of land out of his share in favour of Belsor ( 

Solmari, Bhoira) Jame Masjid by executing gift deed no 175/12. The remaining 
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1 ¼ lechas of land is included in the road towards the western direction. Since 

then Masjid Committee has been in possession of the said land by giving 

boundary fencing and the muslim community of the Belsor (Solmari, Bhoira) 

Pub Suburi  village has been using the plot of land for performing namaz and 

for religious purpose. Hence the defendants has prayed to dismiss the suit. 

 

7. Defendant No 13,14,17,22 and 24 have also filed a written statement. 

However none of them has adduced any evidence in support of their 

pleadings. 

 

8. Upon pleadings of the parties learned trial court has framed the 

following issues: 

 

I  S  S  U  E  S 

 

i) Whether there is any cause of action for the suit? 

 

ii) Whether the suit is maintainable in law? 

 

iii) Whether the suit land described in Schedule-B of the plaint fall in 

the share of the father of the plaintiff i.e. Late Tamiz Ali? 

 
iv) Whether the plaintiff has right, title and interest over the suit land? 

 
v) Whether the father of the plaintiff, Late Tamiz Ali had relinquished 1 

katha of his share of land in favor of Hazarat Ali on 14-08-1986? 

 
vi) Whether the registered gift deed no.175/2012 dated 15-03-2012 

executed by the defendant no.3 in favor of Belsor Pub-Chuburi  

Jame Masjid is illegal and liable to be canceled? 

 

vii) Whether the plaintiff is entitled to the relief/reliefs as prayed for? 
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viii) To what other relief/reliefs the parties are entitled to? 

 
 

9. The plaintiff side had adduced the evidence of 3(three) witnesses and 

exhibited 9(nine) documents only. The defendant side has also adduced the 

evidence of 4(four) witnesses and has exhibited 6 (six) documents. 

 I have heard the Ld. Counsels for both the parties and gone through 

the materials on records as well as the memorandum of appeal. The vital issue 

in the suit is issue no.(iii), (iv), (v) and (vi) and the result of the present appeal 

is depended upon the discussion and finding in this two issues  

 

F I N D I N G S  A N D  R E A S O N S  T H E R E O F 

  

10. For the sake of convenience Issue No.(v) is taken up for discussion at 

first. The Issue No.(v) is contingent upon the question as to, “Whether the 

father of the plaintiff, Late Tamiz Ali had relinquished 1 katha of his 

share of land in favor of Hazarat Ali on 14-08-1986?” 

 

11. The plaintiff in their pleadings stated that on 14-08-1986 the defendant 

no.3 fraudulently got his name mutated in the Chitha by way of relinquishment 

in place of predecessor of the plaintiff, Late Tamiz Ali. According to the plaintiff 

his predecessor, Late Tamiz Ali did not transfer the said 1 katha of land in favor 

of defendant no.3 by way of relinquishment or by any other way and did not 

hand over the possession of the same to defendant no.3 during his life time 

and he was not aware of such illegal Chitha mutation. 

 The defendant, on the other hand, has stated in their written statement 

that on 14-08-1986 Tamiz Ali relinquished 1 katha of land from his share of 2 

katha 1 ¼ lechas in favor of Hazrat Ali and on that day itself the name of 

Hazrat Ali was mutated in the revenue record.  

 If we go through the Jamebandi marked as Ext.-“Ka” we find in column 

“Gha” that vide order dated 14-08-1986 the name of Hazrat Ali was mutated in 

place of Tamiz Ali over 1 katha land by way of relinquishment. 
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12. The learned counsel for the appellant while arguing the case submitted 

that as the mutation does not confer title, the contents of the Jamebandi will 

not be fruitful for the respondents. The learned counsel has also drawn my 

attention to the cross-examination of DW-3 wherein he has stated that  he did 

not know that Tamiz Ali had relinquished 1 katha of land in favor of him and 

that he knew the said facts at the time of filing of the suit. According to the 

learned counsel for the appellant this statement of DW-3 clearly establishes 

that Tamiz Ali did not relinquish and or gift away any land in favour of Hazrat 

Ali as  the mutation in respect of 1 katha of land by way of relinquishment is 

quite fraudulent, illegal and void. Though it is stated by DW-3 in his cross-

examination that he came to know about the relinquishment of 1 katha of land 

in his favour by the father of the plaintiff, Tamiz Ali which raises a doubt in our 

mind regarding the veracity of the said relinquishment, at the very next 

instance we find PW-2 admitting in his cross-examination that his father Tamiz 

had secretly relinquished 1 katha of land from his share in favor of defendant 

no.3 and this admission of PW-2 supports the plea taken by the defendants. 

When PW-2 has admitted the fact of relinquishment, I feel that any further 

discussion on this issue is not necessary. 

 In view of the above discussion, it appears that finding of the Ld. Trial 

Court in issue no.(v) warrants no interference and the same is upheld. Situated 

thus issue no.(v) is decided in the affirmative and in favor of the 

defendant/respondent. 

 

13. Coming up next for discussion are issue no. (iii) & (iv), which are taken 

up together for the sake of convenience. Issue no.(iii) & (iv) are contingent 

upon the question as to, “Whether the suit land described in Schedule-B 

of the plaint fall in the share of the father of the plaintiff i.e. Late 

Tamiz Ali?” 

And 

“Whether the plaintiff has right, title and interest over the suit land?” 

 

14. It is revealed from the plaint that the suit land measuring 2 katha 1 ¼ 
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lechas covered by PK no 204, Dag no. 2778 of Vill- Belsor ( Part-II), Mouza 

Dharmapur PS- Belsor, Dist- Nalbari as mentioned in schedule B falls in the 

area of land measuring 1 bigha 3 katha 5 lechas covered by PK No.204, Dag 

no. 2778 of Vill- Belsor ( Part-II), Mouza Dharmapur PS- Belsor, Dist- Nalbari  

as mentioned in Schedule- A. 

15. It is stated by the plaintiff in their pleading that originally the suit patta 

land described in schedule A of the plaint was owned and possessed by two 

brothers namely Adar Shah Seikh and Mahim Seikh @ Mihim Seikh and they 

have equal right in the share and have amicably separated themselves by 

dividing their property including the suit patta land during their life time and 

since then they were possessing the land in their share peacefully. The 

defendant no 3 Hazarat Ali is the younger brother of the plaintiff's father Late 

Tamiz Ali and both of them had amicably separated in the year 1980 by 

dividing their property including their share in the suit patta land and 

accordingly the suit land described in schedule B of the land fell into the share 

of Tamiz Ali and he was peacefully possessing the same during his life time. 

The defendant no. 3 was possessing the land in his share on the Northern 

boundary of the suit land and now the suit land of Hazarat Ali is in the 

occupation of Maidul Ali (defendant no. 24). 

16. The defendant no. 1,2 and 3 has also admitted in their written 

statement that earlier the land measuring 1 bigha 3 katha 5 lechas in 

Schedule- A belonged to Adar Seikh and Mahim Seikh. The said land was 

equally divided among them and accordingly land measuring 4 katha 2 ½ 

lechas each fell into their share. The father of the plaintiff Tamiz Ali and 

defendant no.3, Hazarat Ali, being the sons of Mahim Ali inherited 2 katha 1 ¼ 

lechas each out of 4 katha 2 ½ lechas of land as legal heirs.  

17. The DWs has also admitted this fact in their cross-examination. It is 

seen in the schedule B of the plaintiff the suit land is bounded on the North by 

Maidul Ali, on the South by Mahseb and Sader Ali, on the East by Lalit Barman 

and Ananta Medhi and on the West by village road. In his cross-examination 

DW-3, Hazrat Ali has also stated the same boundary of the suit land as 

mentioned in the schedule B of the land.  
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18. The plaintiff while cross-examining the defendant witnesses has clearly 

established the fact that the land where the plaintiffs resides at present which 

is on the western side of the road situated on the western side of the suit land 

is in another village called Solmari Bhoiragaon and the suit land is in village- 

Belsor. It is already admitted that the father of the plaintiff got his share in PK 

No. 204 Dag No. 2778 of village Belsor which means that  the land where the 

plaintiff is residing at present is not the land which fell in the share of the 

father of the plaintiff, Tamiz Ali 

19. It is seen that in his pleading the plaintiff has taken the plea that the 

defendant no 3, Hazrat Ali, was in possession of the Northern boundary of the 

suit land and now the suit land of Hazrat Ali is in the possession of Maidul Ali 

(Defendant no. 24).  The defendant in their written statement has denied this 

plea of the plaintiff. 

20. From the evidence of the PWs as well as the Dws it is already revealed 

that both Tamiz Ali and Hazrat Ali had 4 katha 1 ½ lechas of land which they 

inherited from their father Mahim Seikh. After that the same was partitioned 

between them and each of them had 2 katha 1 ¼ lechas of land in their share. 

It is also proved in the previous issue that Tamiz Ali had relinquished 1 katha 

of land from his share of 2 katha 1 ¼ lechas of land in favour of Hazrat Ali. 

After the said relinquishment by Tamiz Ali, Hazrat Ali had 3 katha 1 ¼ lechas 

of land in his share and Tamiz Ali had 1 katha in his share. This is also 

admitted by defendants in their written statement.  

21. The plea taken by the defendant is that Hazrat Ali has gifted 2 katha 

land from Schedule- B land to the Masjid which fell in his share. It is also 

revealed from the evidence of the witnesses that 1 ¼ lechas of land is covered 

by the village road on the western side of the suit land. But even after that at 

least 1 katha of land remains in the share of Hazrat Ali. However, the 

defendants remain silent about the remaining 1 katha of land both in their 

pleading and in their evidence. If half of 4 Katha 2 ½ lechas of land  i.e. the 

suit land falls in PK no. 204 and dag no.2778 the other half measuring 2 katha 

1 ¼ lechas must  fall in the Northern part of the suit land, as it is revealed 

from the trace map marked as Ext-Ga that the lands on the Eastern , western 
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and southern boundary of the suit land is covered by another dag. Though the 

defendant has denied the plea in their WS that the Northern side of the suit 

land earlier belonged to Hazrat Ali and is now in possession of Maidul Ali,  all 

the PWs and DWs has stated in their cross-examination that Maidul resides on 

the Northern boundary of the suit land. The plaintiff side while cross-examining 

the DW-3 and DW 4 has clearly established the fact that Maidul resides on the 

Northern side of the suit land, Pir Baksh's son Ajijur resides on the Northern 

side of Maidul and Eunus resides on the Northern side of Ajijur. It is also 

revealed from the cross of DW-2 that Maidul, Ajijur, Eunus etc. are the heirs of 

Adar Seikh. If apart from the suit land all the other land on the Northern side 

are occupied by the heirs of Adar Seikh then definitely the other half 

measuring 2 katha 1 ¼ lechas must have been relinquished either by way of 

sale or by gift. It is revealed from the evidence of the PWs and the Dws 

including DW-3 that Hazrat Ali has been residing permanently in Goalpara since 

1987. PW-3 has stated in her cross-examination that Hazrat Ali has no house in 

the suit land and he has sold his land near the suit land which supports the 

pleading of the plaintiff that the land in Northern side of the suit land earlier 

belonged to Hazrat Ali and now the same is in possession of Maidul. DW-4 has 

stated in his cross-examination that Hazrat Ali has no more land other than 2 

katha 1 lecha 1poa in the suit dag. The defendant has neither in their 

pleadings nor in their evidence has taken the plea that the plaintiff has sold or 

relinquished their share in the suit patta except the fact that the plaintiff's 

father had relinquished 1 katha from his share in favour of defendant no. 3. 

Defendant No. 3 on the other hand in his cross-examination  has stated   that 

the remaining part of the suit land falls on the western part of the suit land. 

But at the very next moment he has also admitted that the western part of the 

suit land is not covered by suit dag and suit patta. As the defendant no.3 

remained silent about his remaining 1 katha share after disposing 2 katha land 

in favour of the Masjid it is clear that DW-3 has relinquished his share on the 

northern side of the suit land either by way of gift or sale.  

22. Accordingly it is held that the Schedule B  land fell in the share of the 

father of the plaintiff, Tamiz Ali out of which he relinquished 1 katha in favour 
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of Hazrat Ali. After relinquishing 1 katha from Schedule B land only 1 katha 

remained  in his share as 1 ¼ L of land fell in the village road. Hence, the 

plaintiff being the legal heir of Tamiz Ali has right title & interest over 1 katha 

land only on Schedule B, the remaining 1 K being donated to the Masjid.  

23. In view of the above discussion it appears that the Ld. Trial Court below 

wrongly decided these two issues in favor of the defendants and the same 

needs interference. Situated thus issue no.(iii) and (iv) are decided in the 

affirmative and in favor of the plaintiff. 

24. The next issue taken up for discussion is issue no.(vi) which is 

contingent upon the question as to, “Whether the registered gift deed no 

175/2012 dated 15/3/2012 exhibited by defendant no 3 in favour of 

Belsor Pub Suburi Jame Masjid is illegal and liable to be canceled ?” 

25. In his pleading the plaintiff has stated that on the strength of Chitha 

mutation dated 14/8/1986  the defendant  no 3 executed a registered gift 

deed no 175/12 dated 15/3/2012  in favour of Belsor (Solmari, Bhoira) Jame 

Masjid without having any title and possession over the land. The defendant 

also admitted that defendant no 3 Hazrat Ali donated 2 katha  land in schedule 

' B' to Belsor (Solmari, Bhoira) Jame Masjid on 15/3/2012 vide gift deed no 

175/12. 

  The defendant has proved the gift deed by adducing the evidence of 

the witness in said deed, Mir Hussain and the scribe of the deed, Basudev 

Barman, as DW-4 and DW-5 respectively. Hence the gift deed no 175/12 

executed by defendant no 3 in favour of    Belsor (Solmari, Bhoira) Jame 

Masjid is not illegal. 

 

26. However, it is already decided in previous issue that the father of the 

plaintiff Late Tamiz Ali had relinquished 1 katha of land from his share of 2 

katha 1 ¼ lechas of land to the defendant no 3 Hazrat Ali and that the plaintiff 

has right title interest over the remaining 1 katha land on schedule B. As such 

the defendant no 3 Hazrat Ali has right to donate only 1 katha of land from 

schedule B and in that respect the gift deed no 175/12 executed by defendant 

no 3 Hazrat Ali in favour of Belsor (Solmari, Bhoira) Jame Masjid will be valid 
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only in respect of the said 1 katha land which was relinquished by the father of 

the plaintiff in favour of defendant no.3. 

 Accordingly this issue is partly decided in favour of the 

plaintiff/appellant and partly in favor of the defendant/respondent. 

 

27. The issue no.1 is relating to the cause of action for the suit. Ld. Trial 

Court decided this issue in the affirmative and in favor of the plaintiff. The 

cause of action means every fact, which, if traversed, it would be necessary for 

the plaintiff to prove in order to support of his right to a judgment of the 

Court. In the instant suit, the plaintiff has taken the plea that the defendant 

no.3 has donated the 2 kathas of land to Belsor (Solmari Bhoira) Jame Masjid 

which belonged to his father Lt. Tamiz Ali and after his death were inherited by 

him along his brothers and sisters. The defendant on the other hand has 

denied the averments of the plaintiff and has taken the plea that defendant 

no.3 has donated only his portion of land to the Masjid. The burden of proof is 

upon the plaintiff to establish the plea taken by him. Hence it appears that 

there is cause of action in the suit. Hence the findings in issue no.1 warrants 

no interference. 

 

28. Regarding issue no.2 which is contingent upon the question as to 

whether the suit is maintainable, there is no specific pleading that the suit is 

not maintainable in its present form or in the manner in which it should have 

been filed. The plaintiff has claimed for right, title & interest and for 

possession partition, permanent injunction and for setting aside the Registered 

Gift Deed No.175/12. I find nothing to hold that the suit is not maintainable in 

its present form.  

 

29. Issue No.7 & 8 are relating to the reliefs claimed by the parties. The 

learned counsel for the respondent while arguing the case has submitted that 

even if a decree for right title interest is passed in favour of the plaintiff, this 

court can not pass a decree for partition as all the pattadars are not made 

parties in the suit. According to the learned counsel it is revealed from the 

cross of PWs that the step mother of the plaintiff Purnima and her son, Painul 
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Ali are still alive. But as this fact is out of pleading, the same can not be 

considered at this stage.  

 

30. Hence, in view of the discussions made in the previous issues, the 

plaintiff is entitled to a decree of right title interest and possession over 1 

katha of land in Schedule- B and is entitled to partition only in respect of the 

said 1 katha land. The gift deed no 175/12 dated 15/3/2012 executed by 

defendant no 3 in favour of Belsor (Solmari, Bhoira) Jame Masjid can not be 

set aside as the same is not illegal. However, the parties may make necessary 

correction by applying before the concerned authority as per due process of 

law.  

 

31. The learned trial court without going to the root of the dispute between 

the parties and without making any effort to discern the truth superficially 

dealt with the matter by deciding all the issues jointly which resulted in the 

dismissal of the suit. As such the judgment an decree dated 07-02-17 is 

perverse and liable to be set aside.  

         O  R  D  E  R 

 

32. In the result the present 1st Civil Appeal is partly allowed on contest 

with cost. 

 The judgment and decree dated 07-02-17  passed in Title Suit No. 

61/12 by the learned Munsiff No.1, Nalbari is hereby set aside. 

 The plaintiff has right title interest over 1 katha of land in Schedule- B.  

 The khas possession of the said 1 katha of land in Schedule- B be 

handed over to the plaintiff.  

 Issue precept to the concerned authority for partition in respect of the 

said 1 katha of land falling in the share of plaintiff in Schedule- B.  

 The defendant no. 1, 2 and 3 and all other person in interest of the  

Belsor (Solmari, Bhoira) Jame Masjid are restrained from entering into 1 katha 

of land in schedule B falling in the share of plaintiff.  

 Let a preliminary decree be prepared.  
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 Send down the original case record being Title Suit No. 61/12 to the 

Court of the first instance with a copy of the judgment forthwith.  

 

 Given under my hand and seal of this court on this the 21st day of 

April/2018. 

 

          Civil Judge 
             Nalbari 
 

Dictated & Corrected by me 

 

 

Civil Judge  
Nalbari 


